April 21, 2014
Dennis Wong
SPI Holdings

Via Email:

Re:
Bridgepointe Shopping Center
San Mateo, CA

Dear Dennis:
This letter summarizes our understanding of the terms that would be incorporated into a lease for our
• the Bridgepointe Shopping Center in San Mateo, CA.
possible location of
1.

Project. Bridgepointe Shopping Center- San Mateo, CA ("Shopping Center").

2.

Landlord. SPI Bridgepointe Partners, LP, RS Bridgepointe, LLC, and DHV Partners, LLC
(collectively, ..Landlord").

3.

Tenar.,

4.

Premises and Use.
(a) The premises ("Premises") shall consist of approximately 32,600 square feet of rentable

Floor Area on one level, in accordance with the attached drawing and site plan (the "Site
Plan"). The final drawing and site plan attached to the Lease (the "Final Site Plan") and any
future changes to the Premises or the location or general configuration of the buildings from
what is shown on the Final Site Plan shall be subject to the mutual approval of the parties.
No changes may be made to the "no-change area" desigtiated on the Site Plan without first
securing Tenant's approval, which approval shall not be unreasonably withheld. The
minimum frontage of the Premises shall be 160 feet and minimum, unobstructed clear height
of the Premises shall be 18 feet, both subject to change with the Alternative Site Plan
discussed below.
(b) Notwithstanding the foregoing, if Landlord is successful in obtaining municipal approval for
the alternative site plan ("Alternative Site Plan") attached hereto as an exhibit, consisting of a
36,000 square foot premises in a 2-story configuration, then Landlord shall have the option of
notifying Tenant in writing 180 days prior to delivery of its intention to deliver the
Alternative Site Plan, which shall have unobstructed clear heights of 14 feet on the first floor
and 14 feet on the second floor (any combination summing 28 feet Is acceptable). [Please
note that the OEA permits a maximum height to top ofparapet wall of 33 'O". We need 2 'O"
between the first and second floors and 2 'O "for roof structure. In addition, the parapet wall
will be approximately 1 '0" high. Therefore, we have a maximum total of 28 'O" to be split
between the first and second floors.] In such event, the Alternative Exhibit C attached shall
be substituted for Landlord's Work and Landlord shall promptly reimburse Tenant for its
actual third party costs relating to the original Site Plan, up to Fifty Thousand Dollars
($50,000).
(c) Permitted Use. Operation of a men's, women's and children's apparel store, featuring a
variety of one or more of the following: apparel, apparel accessories, shoes, shoe accessories,

luggage, cosmetics and hair and beauty products, handbags and wallets, jewelry and watches,
home furnishings, music (eds and dvds), and other merchandise, including, at Tenant's option, an
espresso bar. [Note: Waiver needed.from Cost Plus]
5.

Term. The Initial Tenn of the lease shaJl run from the mutual execution of the lease until the 1fate
Tenant opens its store on the Premises fully stocked and fixtured as a typical
store for business to the public (as may be adjusted pursuant to Section 20, the "Opening Date").
The Basic Term of the lease shall be ten (10) years commencing on the Opening Date and
expiring upon the last day of the one hundred twentieth (120tb) month following the Opening
Date.

6.

Options. Tenant shall have four (4) options, each of five (S) years, to extend the tenn of the
lease; provided, that Tenant must be in occupancy and must not be in material default at the time
Tenant exercises its option to extend or at the time an option period is to commence, subject to all
applicable cure periods in the lease. Tenant shall give Landlord notice of exercising its option to
extend the lease tenn twelve (12) months prior to the termination of the then current tenn;
provided, however, should Tenant not give notice to Landlo1'Cl prior to the twelve (12) month
requirement, Landlord shall give Tenant notice that no notice has been received and Tenant shall
then have thirty (30) days to extend its lease option by notice to Landlord. Should Tenant not
provide such notice to Landlord, the option to extend shalt be tenninated.

7.

Rent. Commencing upon the Opening Date, Tenant shall pay to Landlord the following rent in
equal monthly installments during the term of the lease, including any option periods if such
option periods are exercised.
Years 1-5
Years 6-10
Years 11-15
Years 16-20
Years 21-25
Years 26-30

8.

$30.00 per s.f. of Floor Area/year
$33.00 per s.f. of Floor Area/year

$36.30 per s.f. of Floor Area/year
$39.93 per s.f. of Floor Area/year
$43.92 per s.f. of Floor Area/year

FMV, no less per s.f. of Floor Area/year
than prior
fixed rent

Real Estate Taxes. Beginning with the Opening Date, Tenant shall pay its pro rata share of real
estate taxes and assessments attributable to land and improvements of the Shopping Center. With
respect to the common area parcels (i.e. lots 14 & 15 which contain all the parking for the
Shopping Center) Tenant's share shall be based upon the Floor Area of the Premises, divided by
the leasable Floor Area of all improvements which are constructed and available for occupancy in
the Shopping Center. With respect to the Premises, Tenant's proportionate share of taxes shall
be based on the Floor Area of the Premises divided by the leasable Floor Area of all
improvements on the same tax parcel. Tenant shall be responsible for paying dil'ectly to the
applicable governmental authority (and not as part of Tenant's ·share of taxes) nominal fees
required for the review of building plans or for the issuance of building pennits for Tenant's
Work (which tennis defined in Exhibit C); provided, however, Tenant shall have no liability for
any real estate taxes, general or special assessments, development fees, impact fees, mitigation
fees, utility installation, connection or capacity charges, excise taxes or other assessments, fees or
charges ("Mitigation Fees") which al'ise from or are imposed in connection with the
development, construction, expansion, repair or reconstn1ction of the Shopping Center or any offsite improvements constructed solely for the benefit of the Shopping Center, or in connection
with the issuance of any building pennit (except for the fees for which Tenant is responsible as
set forth in the beginning of this sentence), occupancy certificate or other governmental approval
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that may be required for the construction or use of either Landlord's Work (which term is defined
in Exhibit C) or Tenant's Work. Notwithstanding the foregoing, Landlord agrees that Real Estate
Taxes will not be calculated in a manner to subsidize any other tenant, occupant, or owner in the
Shopping Center. Tenant shall have the right to audit Landlord's books and records to confinn
compliance with this Section . .
9.

Common Area Maintenance. Landlord shall maintain and operate the Shopping Center in
accordance with the standards of a first class promotional shopping center. Beginning with the
Opening Date, Tenant shall pay to Landlord in monthly installments, concurrent with the
payment of rent, a contribution toward the maintenance of the common areas, subject to the caps
set forth in Section 28. Said contribution shall equal Tenant's pro-rata share of common area
maintenance costs; Tenant's pro-rata share shall be defined as a fraction the numerator of which
shall be Tenant's Floor Area and the denominator of which shall be the Floor Area of all
improvements of the Shopping Center. Landlord shall be allowed to collect a monthly
management fee equal to five percent (5%) of common area maintenance costs, excluding real
estate taxes, utilities and insurance, Tenant shall have the right to audit Land1ord's books and
records to confirm compliance with this Section. Notwithstanding anything to the contrary
contained herein, Landlord agrees that in determining such cost pools, Tenant's Pro
Rata Share of Common Area Expenses, Insurance Premiums and Taxes and Assessments
will not be calculated in a manner to subsidize any other tenant, occupant or owner in the

Shopping Center.
Notwithstanding the foregoing, if certain costs are not attributable to all occupants of the
Shopping Center and/or an occupant of the Shopping Center maintains a certain service, with
Landlord's pennission, at that occupant's own expense (for example, without limitation, water,
trash pick-up, roof maintenance, painting and HVAC maintenance, property insurance), in such
event, Landlord may, at Landlord's fair and reasonable discretion, establish alternative Common
Area Costs pools and detennine different shares which are fair ·and equitable, which may be in
addition to or substituted for that described above, and which shall, provided the service or
services are applicable to the Premises, be based on the ratio that the floor area of the Premises
bears to the floor area of all of improvements of the Shopping Center to which a particular pool
cost is attributable.
10.

Advertising and Promotion. Tenant shall not be required to contribute to any Promotion
Committee or Merchant's Association fund for the duration of the lease term.

11.

Insurance. Provided it maintains a net worth of at least $200 million, Tenant shall have the right
to self-insure any or all of its insurance obligations. Tenant shall carry a policy of commercial
general liability and contractual liability covel'ing its store. Additionally, Tenant shall maintain
insurance insuring its fixtures, furnishings, and equipment within its store.
Landlol'd shall provide a policy of commercial general liability and contractual liability insurance
covering the Shopping Center. Additionally, Landlord shall maintain standard all-risk property
insurance and at Landlord's option, earthquake insurance, and any insurance required by its
lender, insuring the improvements within the Shopping Center, including common area
improvements. Landlord's cost to provide property insurance shall be considered a Common
Area Maintenance expense and shall be accounted for pursuant to the provisions of Section 9
above.

12.

Assignment. Tenant, without the consent of Landlord, may assign the lease if in a single
transaction or series of concurrent transactions to one party, Tenant selk transfers, assigns or by
merger or consolidation, disposes of its interest in substantially all its '
. stores then
currently operating in San Francisco County, San Mateo Cnuntv, and Contra Costa County (the
"Region") or assigns its interest in the lease to an affiliate L _
in the event of any
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such assignment provided assignee has a net worth in excess of $200 million, Tenant shall be
released and relieved of any and all liabilities and obligations under the lease. In all other
situations, Tenant may, without the consent of Landlord, so long as Tenant remains liable on the
lease and provided such assignee doesn't violate any exclusive or restrictive provisions of any
other occupant of the shopping center, assign the lease and Tenant shall give Landlord thirty (30)
days ptior written notice thereof. At any time during the thirty (30) day period following
Landlord's receipt of Tenant's notice, Landlord may, at its sole discretion, give written notice to
Tenant that Landlord elects to terminate the lease as of the proposed transfer date. Landlord's
right to recapture shall only be applicable to situations in which Tenant is only assigning its rights
to the Premises (i.e. it shall not be applicable to the situations covered by the first sentence of this
paragraph). If Landlord exercises its right to recapture the Premises pursuant to this provision,
upon the effective date of the recapture, Landlord shall pay to Tenant the Tenant Improvement
Costs. "Tenant Improvement Costs" means the unamortized balance (net of the unamortized
portion of the Construction Allowance actually paid by Landlord to Tenant for Tenant's Work) of
the cost of Tenant's improvements to the Premises. Tenant may also grant concession licenses
that do not violate exclusives or restrictive covenants of other occupants without Landlord's
approval. Tenant may also sublease its store without Landlord's approval, provided however that
in the event such sublease covers greater than 80% of the Premises, then Landlord shall have the
same recapture right as provided for above with respect to an assignment. Finally, Tenant may
demise the Premises into one additional storefront provided that the user of the separately
demised premises is an affiliate of Tenant an~ Tenant obtains Landlord's prior written approval
for the manner in which Tenant's storefront is separately demised, which approval shall not be
unreasonably withheld. Tenant agrees that if there is an additional use or change in use of the
Premises as a result of any and all assignments, subleases, granting of concession licenses and
transfers, all then existing exclusive use clauses in place and applicable to the Premises must be
honored at the time of any proposed additional use or change of use.
13.

Structural and Exterior Maintenance. At no cost to Tenant, Landlord shall maintain, repair, and
replace as necessary the structural elements of the building which includes the Premises,
including, but not limited to: the roof and roof covering (except that the cost of maintaining the
roof in water tight condition (but not roof replacement) shall be reimbursed as a CAM expense),
foundation, columns, beams, slabs, other structural components, utility systems (except for utiJity
services installed within the Premises to exclusively serve the Premises), drains, and the exterior
walls (provided that painting of the exterior walls and maintenance of gutters and downspouts
shall be a common area maintenance expense). Landlord shall also maintain the watertight
integrity of the Premises and shall keep the Premises free from mold.

14.

Utility Charges. Landlord shall provide separate metering for .all utilities. Tenant shall be
allowed to purchase utilities directly from the utility provider. Commencing on the Opening
Date, all charges for use of utilities in the Premises by Tenant shall be paid.by Tenant. Landlord
shall pay all tap-in, capacity and connection costs necessary to make such utility service available
to the Premises.

15.

Signs. Without the need for obtaining Landlord's consent, Tenant shall be permitted to install
upon its building elevations, the maximum signage permitted by governmental authorities and the
approved Shopping Center sign criteria, including temporary signage (such as grand opening
banne1"S), Subject to the approved Shopping Center sign criteria, Tenant shaJI be entitled to install
its sign panels on both sides of all existing Shopping Center pylon and monument signs, in the
position and size shown on Exhibit E-2. Additionally, other than the replacement of existing
signs (for instance, due to physical deterioration or casualty) and subject to the rights of tenants
under existing leases or any right granted under the OBA, Tenant shall be entitled to install its
sign panels (of a size that is no smaller than any other tenant's panel) on both sides of all new
pylon or monument signs in a position of Tenant's choice but always in a position that is superior
to tenants with Jess square footage. The locations of all existing Shopping Center pylon and
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monument signs are shown on the site plan attached hereto as Exhibit E-1. The installation of the
Premises signage and monument/pylon sign panels shall be considered Tenant's Work. The
delivery of utility service to such sign locations and the construction of pylon and monument
signs shall be performed by Landlord at Landlord's sole cost and expense. Without the need for
obtaining Landlord's consent, but subject to the shopping center sign criteria, Tenant shall have
the right to change its signs from time to time to confonn to the typical store identification signs
used from time to time to identify the business of Tenant or its permitted transferees.

16.

Construction by Landlord. Landlord shall complete Landlord's Work in accordance with
Exhibit C attached hereto ("Exhibit C') . Upon the Turnover Date (defined in Section 20),
Landlord shall represent and warrant the following: a) that all building electrical, mechanical,
roof, and utility systems that serve the Premises (unless provided as part of Tenant's Work) shall
be in good working order; b) that such building roof, electrical, mechanical, HYAC and other
utility systems (unless provided as part of Tenant's Work) have been delivered to points of
service within the Premises as designated by Tenant pursuant to Exhibit C; c) that the Premises is
in compliance with the cutTent ADA requirements; d) that the Premises is in compliance with all
cun-ent building codes, governmental laws and regulations, or properly exempted; and e) zoning
for the Shopping Center allows Tenant's intended use.
Landlord shall represent and warrant that as of the Turnover Date, the Premises and the Shopping
Center shall be in compliance with all environmental laws and free of any hazardous substances
and materials. If Tenant is deprived of the use of all or a substantial portion of the Premises for
more than 6 months by reason of the presence of Hazardous Materials within the Shopping
Center, Tenant shall have the right to terminate the lease. If Tenant tenninates the lease pursuant
to the previous sentence, Landlord shall immediately pay to T~nant the Tenant Improvement
Costs. (TI costs are unamortized by definition in Section 12). Landlord shall indemnify Tenant
from any liability resulting from any haz.ardous materials existing as of the Turnover Date or
brought to the Premises or the Shopping Center by Landlord after the Turnover Date. Tenant
shall indemnify Landlord from any liabiJity resulting from any hazardous material brought onto
the Premises or the Shopping Center by Tenant after the Turnover Date.
Additionally, Landlord shall contribute to Tenant, a construction allowance in the amount of
Tenant sha11 use the Construction
Allowance for the construction of improvements to the real property comprising the Premises,
which will be used in Tenant's trade or business at the Premises. For tax purposes, Landlord and
not Tenant shall have the sole and exclusive right to depreciate all of the property that is paid for
with the Construction Allowance and Tenant agrees not to depreciate any of such propel'ty. The
Construction Allowance shall be payable to Tenant in two installments: a) one half on the
Turnover Date; and b) one half on the Opening Date. In 01·der to pay the second half, Landlord
must also have unconditional waiver and lien releases for final payment for material and labor for
Tenant's contractors, subcontractors and suppliers, or in lieu thereof at Tenant's option, a written
indemnification of Landlord by Tenant from and against any liens arising from Tenant's Work for
all work and supplies in excess of $5,000. If Landlord fails to pay the Construction Allowance,
or any portion thereof, within thirty (30) days after the due date, Tenant has the right (but not as
its exclusive remedy), at its option, offset the outstanding amount (plus interest) against
Minimum Rent, Tenant's CAM Share, and any other charges then or thereafter otherwise payable
to Landlord.
$40.00 per square foot (the "Construction Allowance").

Within 90 days after mutual execution of this LOI, Landlord will submit to Tenant the following:
(i) a complete set of drawings and specifications for the building shell (in both hard copy and asbuilt CAD electronic fonnat, AutoCAD 2004 with all Xrefs merged and flattened) ("Landlord's
Plans"), (ii) a copy of the Geotechnical Report for the site, (iii) a bar chart or CPM schedule for
the entire project ("Landlord Project Schedule"), (iv) a Photometric Site Plan (defined in
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•
Exhibit C), (v) one flat color rendition of the storefront design, or, for existing buildings, a
photograph of the storefront (the "Storefront Rendition"), (vi) electrical drawings indicating
fault current available to Tenant (800 amps needed) (in both hard copy and as-built CAD
electronic fonnat 1 AutoCAD 2004 with all Xrefs merged and flattened), (vii) building alarm
requirements related to the Shopping Center, (viii) a lease outline drawing of the Premises, (ix)°
Energy Ca1culations (defmed in Exhibit C), and (x) Structural Drawings (defined in Exhibit C)
(items (i) through (x) collectively referred to herein as the ''Design and Construction
Documents").

17.

Tenant's Fixturization. Tenant shall perform Tenant's Work at Tenant's expense upon delivery of
the Premises to Tenant.

18.

Landlord Covenant. Landlord covenants that so long as the Premises are being operated as a
or a store of similar quality, Landlord shall operate the Shopping Center in
accordance with me standards of operation of similar first class shopping centers in the San
Francisco Bay Area. An uncured breach of Landlord's covenant shall constitute an event of
default and shall give Tenant the right, but not as an exclusive remedy, to te1minate the lease per
the notice and cure periods contained within the lease.

19.

Kiosks/Food Tenants. Kiosks, pushcarts, temporary sales booths or other fonns of so-called
remote merchandising units ("RMU") shall not be allowed within the area designated by Tenant
and identified as the "no RMU area" on the Site Plan. Additionally, no sit down food or
entertainment use shall be allowed in any space contiguous to the Premises without Tenant's prior
approval, which approval may be withheld in Tenant's sole discretion.

20.

Opening Date. The "Turnover Date" is the date that Landlord delivers the Premises to Tenant
with Landlord's Work complete and in a condition ready for the commencement of Tenant's
Work without interference from any Landlord's Work that may remain to be completed outside of
the Premises. The expected Turnover Date is March 15, 2015 (the "Planned Turnover Date"). ,
Landlord shall have a one-time right to accelerate the Planned Turnover Date to a date that is on
or before October 15, 2014 1 provided that Landlord gives written notice to Tenant of such
acceleration no later than April 15, 2014 (the "Turnover Acceleration Notice"). The Turnover
Acceleration Notice shall specify the new Planned Tumover Date. Upon request, Tenant shall
provide Landlord written confinnation of the mutually agreed to Turnover Date of the Premises.
i~

stores during opening windows in the Spring and the Fall.
stores are typically opened on a Thursday, chosen to best match the construction
schedule for the store, timing of local events, holidays, religious holidays, the need to avoid
conflicts with other
. store openings and other factors. The "Spring Opening
Window" is between Marcil l and May 31. The "Fall Opening Window" is between September
1 and November 30. The Spring Opening Window and the Fall Opening Window are referred to
as "Opening Windows." Tenant shaU cause the Opening Date to occur on a date selected by
Tenant within the Target Opening Window. The "Target Opening Window'' is the first
Opening Window which commences: (i) 44 weeks after the date that Tenant has received all
Design and Construction Documents and the lease has been fully executed, and (ii) 20 weeks
after the Turnover Date.
Tenant opens

Notwithstanding the foregoing, in no event shall Tenant be obligated to initially open the
Premises for business (or reopen for business following casualty or condemnation) prior to the
Fall Opening Window of the year 2014, or any date thereafter falling between June 1 and August
31 of any year, or between December 1 ofany one year and February 28 (or February 29 for any
leap year) of the next year. If Tenant's Work is delayed by the perfo1mance of Landlord's Work
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or by force majeurc such that it is not completed within the Target Opening Window, Tenant may
delay the Opening Date until the next Opening Window.
21. Landlord Default!rcnant Remedies. If for reason other than Unavoidable Delay or delays caused
by Tenant (i.e. failure to timely approve plans), the Turnover Date does not occur on or before the
Planned Turnover Date, then as liquidated damages, Landlord shall pay to Tenant the sum of Five
Thousand Dollars ($5,000) for each day that the Turnover Date is after the Planned Turnover
Date, not to exceed One Hundred Fifty Thousand Dollars ($150,000). Tenant shall be provided
one day of free rent for every day that the Turnover Date is after the Planned Turnover Date.
If for reason other than Unavoidable Delay or delays caused by Tenant (i.e. failure to timely
approve plans), the Turnover Date does not occur on or before 6 months after the Planned
Turnover Date, Tenant may tenninate the lease and its obligations thereunder, if any, upon thirty
(30) days notice to Landlord, and, in addition to the liquidated damages above, Landlord shall
promptly reimburse Tenant for Tenant's design, legal, engineering, and other costs associated
with this project, which costs shall not exceed One Hundred Fifty Thousand Dollars
($150,000.00), plus interest, provided that Landlord shall be entitled to negate such termination if
the Turnover Date occurs prior to the expiration of said 30-day notice period.

If Landlord has failed to fulfill its obligations to maintain the Premises or the Common Area
within 30 days after Tenant has given Landlord notice stating the obligations that Landlord has
failed to fulfill (or such longer period as shall be necessary if the failure cannot be cured within
30 days, so long as Landlord or Landlol'd's lender(s) shall be diligently pursuing such cure to
completion), Tenant may, at its option, effect such repairs and maintenance and offset the
reasonable cost thereof against Minimum Rent, Tenant's CAM Share and other charges then or
thereafter otherwise payable to Landlord. If, however, Landlord's failure to fulfill its obligations
results in an unreasonable interference with Tenant's business on the Premises, or en
unreasonable risk to the safety or health of Tenant's employees or customers Tenant shall have no
duty to give Landlord notice of its failure to fulfill its obligations before effecting such repairs or
maintenance on Landlord's behalf.
22.

Truck Dock/Freight ElevatorNertical Transportation/Trash Compactor Area. Landlord shall
provide to Tenant for Tenant's exclusive use a truck dock, freight elevator, vertical transportation
and a trash compactor according to Tenant specifications in the locations identified on the Site
Plan.

23.

Brokers. The commission due pursuant to this proposed transaction is set forth on the commission
agreement between Landlord and the brokers, attached as Exhibit A to this letter, and the
payment of any such commission shall be Landlord's sole responsibility, failing which Tenant
shall have the right to pay such c;ommission on behalf of Landlord and offset such costs against
Minimum Rent, Tenant's CAM Share, and any other ~hHrq-es then or thereafter otherwise payable
to Landlord. Tenant represents and warrants tha'
- 'ers and
Comish & Carey Newmark Knight Frank have represented Tenant in this transaction. Landlord
represents and warrants that no other broker has represented Landlord in this transaction and
accordingly, there are no other brokers that may be entitled to a commission from Landlord.

24.

Co-tenancy. A "Failed Cotenancy" occurs if, at any time after the Opening Date, for a
consecutive twelve month period less than 75% of the Floor Area in the Shopping Center and
Target (excluding Home Depot, Pier l, Toys R Us who are not a part of the Shopping Center) as
shown on the Site Plan (or, if there is more actual Floor Area in the Shopping Center than is as
shown on the Site Plan, then the actual Floor Area of the Shopping Center), is open for retail sales
in the Shopping Center. For purposes of calculating a Failed Cotenancy, the Floor Area of the
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Premises shaU be excluded. Landlord will give Tenant notice of the existence of a Failed
Cotenancy within ten days of the commencement of a Failed Cotenancy.
The ''Rent Reduction Period" means the period commencing on the first day after a Failed
Cotenancy and continuing until 12 months thereafter or the date that the Failed Cotenancy is
cured, whichever occurs first. During the Rent Reduction Period, Tenant's obligation to pay
minimum rent shall be reduced to fifty percent (50%) of the minimum rent then due and payable.
If the Failed Cotenancy is not cured by the end of the Rent Reduction Period ("Tennination
Trigger Date"), Tenant may elect within 30 days after the Termination Trigger Date to tenninate
the lease which termination shall be effective 90 days after the date of the termination notice to
Landlord. ff Tenant elects to terminate, minimum rent will be reduced to fifty percent (50%)
during the time between the Termination Trigger Date and the closure date. If Tenant does not
elect to terminate the lease or fails to send a termination notice 30 days after the Termination
Trigger Date, Tenant shall resume payment of full minimum rent as of the day immediately after
the Termination Triggel' Date and Tenant shall have no further right to tenninate the lease
incident to the particular Failed Cotenancy. If Tenant terminates the lease pursuant to this
subsection, then the Rent Reduction Period will extend through the effective date of termination,
and Landlord shall immediately pay to Tenant the Tenant Improvement Costs.
25.

Exclusives. Landlord shall represent and warrant that Tenant's use of the Premises (so long as it
is operated in a manner consistent with that of other
·
~tions then in operation
in the Region) shall not violate any previously granted or in the future granted exclusive use right
that burdens the Shopping Center. A list of all existing exclusives burdening the Shopping Center
is attached as Exhibit B to this letter. Landlord shall indemnify, defend and hold Tenant harmless
from any and all claims that T ~··~-- ·
- 4 • Premises (so long as it is operated in a manner
consistent with that of oth, - · .... '"'~ ~ ·· ·ocations then in operation in the Region) violates
any exclusive use granted in the Shopping Center. Before Tenant signs the lease, Landlord shall
provide to Tenant evidence of waivers of all existing exclusives that prevent Tenant's use as
contemplated herein.

26.

Parking. The Shopping Center shall maintain a minimum ratio of 4.5 parking spots per 1,000 as
required by the OEA (which parking spots shall be free of charge for use by the public)
throughout the te1m of the lease and Landlord shall have the responsibility to provide security as
a CAM cost for the parking areas in a manner consistent with the standards of first class
promotional shopping centers in the mat'ket in which the Shopping Center is located.

27.

No Operating Covenant. Nothing herein shall be construed as creating any operating covenant
(beyond an obligaticn hv Tenant to open and operate for one day in the Premises as a fully
stocked and fixturell ,...., ~, ~c.... ~ -.cK) on the part of Tenant or a restriction of the name under
which Tenant is penmtted to operate its business at the Premises. In the event that Tenant ceases
operations within the Premises (not covering periods of remodel or alteration to the Premises) for
a period of 60 days, Landlord may provide Tenant wit11 written notice of Landlord's intent to
recapture the Premises. Tenant shall have sixty days after receipt of Landlord's recapture notice
to recommence operations in the Premises and upon failure to do so, Landlord shall recapture the
Premises at the end of said ·60 day period, at which time the lease shall be tenninated without
further liability on the part of Tenant or Landlord (except for any liability accrued but unpaid or
otherwise satisfied as of the tennination date). If Landlord exercises its right to recapture the
Premises pursuant to this provision, upon the effective date of the recapture, Landlord shall pay to
Tenant the Tenant Improvement Costs.

28.

Annual Limitation on Pass Through Expenses. In no event shall Tenant's total annual obligation
for the first full calendar year of the Basic Term for CAM pass through expenses, excluding
insurance and real estate taxes, exceed $2.20 (Note: Indexed for 2016) per annum per square foot
of floor area (the uFlat Rate CAM Cap"). By way of illustration only, if the Opening Date is
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May 1, 2009, then the first full calendar year shall be the calendar year ending December 31,
2010, and accordingly, the Flat Rate Cap shall apply from the Opening Date through December
31, 2010. Annual increases to such total pass through obligations shall not exceed the Flat Rate
Cap increased by a cumulative amount equal to three percent (4%) per annum for every year after
the first full calendar year and shall exclude increases .due to utilities and parking lot slurry
coating.
29.

Ownership of Shopping Center. Landlord represents and warrants that Landlord owns the entire
Shopping Center (including all common areas) in fee, except Lan~lord docs not own the Target
building nor the Toys R Us or Home Depot buildings.

30.

Lease Fonn. Tenant's standard lease form shall be used for this agreement. If Landlord's interest
is subject to a mortgage or deed of trust, then no later than 60 days after lease execution, Landlord
shall obtain and record a Subordination and Non-Disturbance Agreement using Tenant's standard
fonn with changes requested by Landlord's lender as approved by Tenant.

31.

Confidentiality/Media Releases. Except as required by law or reasonably deemed necessary to
comply with reporting or contractual obligations, governmental authorities, financial institutions
and joint venture partners, the existence and contents of this letter shall not be disclosed to third
parties without the consent of both parties. No advertisement or other publicity concerning the
transaction contemplated hereby shall be made or disseminated by any party hereto without the
consent of both parties.

32.

Contingencies. Except as provided in Sections 23 and 31, this letter is non-binding as to each
party. Neither Landlord nor Tenant shall have any legal rights or claims against the other by
reason of any action taken, statements made, writings delivered, or other matters undertaken by a
party in reliance upon this non-binding letter of intent, including without limitation, any
expenditure of funds, partial performance of transactions contemplated herein, or any other
actions of either party. The obligations of the parties hereunder are subject to executive approval,
execution of a mutually acceptable lease, and approval of a mutually acceptable Final Site Plan,
drawings, sign plan, and any other necessary documentation. More specifically, Tenant's decision
to move for· ..·~ ._.n+I. 1.... ~.. "\eJ!otiations for the Premises is dependent upon approval of this
l .........:..... lw .
,.41.pital Expenditure committee (CEO, CAO, & CFO) and/or
- - ,.,ard ot" Oirectors.

The Foregoing is Hereby Accepted:

Very truly yours,

>

9

£.,.

J...--

Exhibit A

Signed Brokerage Agreement

